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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
NATURAL RESOURCES DEFENSE)  8:07-cv-00335-FMC-FMOx
COUNCIL, et al.
ORDER DENYING DEFENDANTS’
EX PARTE APPLICATION T

VACATE PRELIMINAR
INJUNCTION OR TO PARTIALLY

Plaintiffs, STAY PENDING APPEAL AN
ORDER VACATI NG TEMPORAR
Vs. STAY
DONALD C. WINTER, et al., FOR PUBLICATION
Defendants.

This matter is before the Court on remand from the Ninth Circuit Court of
Appeals. The Court was instructed to consider the effect of recent executive actions
on its January 3, 2008 Order issuing a preliminary injunction, as modified January
10, 2008, and its January 14, 2008 Order Denying Defendants’ Application for a
Stay Pending Appeal. The Court has read and considered the Ninth Circuit’s Order,
as well as Defendants’ Application for Immediate Vacatur or Partial Stay Pending
Appeal, (docket no. 131, filed January 17, 2008), Plaintiffs’ Opposition, and
Defendants’ Reply thereto. For the reasons and in the manner set forth below, the
Court’s Orders stand and Defendants’ Application is DENIED. The temporary,
partial stay is lifted (docket no. 133).
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SUMMARY

In this Order, the Court concludes that its preliminary injunction is not
affected by the Council on Environmental Quality’s (CEQ) approval of
emergency alternative arrangements because there is no emergency. The CEQ’s
action is beyond the scope of the regulation and is invalid. The Navy is not,
therefore, exempted from compliance with the National Environmental Policy
Act and this Court’s injunction.

The Court also expresses significant concerns about the constitutionality of
the President’s exemption of the Navy from the requirements of the Coastal Zone
Management Act. However, because a finding on this issue is not necessary to
the result reached, the Court adheres to the doctrine of constitutional avoidance
and does not resolve that issue.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiffs, a coalition of environmental protection groups and a concerned
individual (led by the Natural Resources Defense Counsel (NRDC)),' brought
suit challenging the United States Navy’s” use of mid-frequency active (MFA)

sonar during training exercises off the coast of Southern California.” MFA sonar

! Plaintiffs (hereinafter referred to as “Plaintiffs” or “NRDC”) are: the NRDC,
he International Fund for Animal Welfare, Cetacean Society International, League
or Coastal Protection, Ocean Futures Society, and Jean-Michel Cousteau. The

alifornia Coastal Commission (CCC) has intervened.

2 Defendants (hereinafter referred to as “Defendants” or “the Navy”) are:
onald C. Winter, Secretary of the Navy; the United States Department of the Navy;
arlos M. Gutierrez, Secretary of Commerce; the National Marine Fisheries Service

NMEFS); William Hogarth, Assistant Administrator for Fisheries, National
ceanographic and Atmospheric Administration (NOAA); and Vice Admiral Conrad
. Lautenbacher, Jr., Administrator, NOAA.

3 This case is one in a series challenging the Navy’s use of active sonar in its
raining exercises. In 2005, the NRDC filed suit challenging the sufficiency of the
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